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ii.

I. STATEMENT OF THE CASE

A. Nature of the Case
Jermey Flores Sanchez appeals from the district court's Order Granting State's
Motion for Summary Dismissal filed July 22, 2013, of his successive petition for post
conviction, and the Order Denying Motion to Reconsider, and Final Judgement thereon.
(R., pp. 204-211, 212-213). Mr. Sanchez further appeals the District Court's Order

denying his Motion for Reconsider, said Order filed August 15, 2013 (R., pp. 231-233
Mr. Sanchez asserts that the district court erred by summarily dismissing his petition for
post-conviction relief and by failing to reconsider its dismissal.

B. Statement of the Facts & Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Sanchez's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto
11. ISSUES PRESENTED ON APPEAL

A.

Did the district court err when it summarily dismissed Mr. Sanchez's
Successive Petition for Post-Conviction Relief, and denied Mr.
Sanchez's Motion to Reconsder?

B.

Did the district court err when it denied Mr. Sanchez's Motion to
Reconsder?

Ill. ARGUMENT

A.

A

The District Court Erred when it summarily dismissed Mr. Sanche_z's
Successive Petition for Post-Conviction Relief as untimely and as a
successive petition, and denied Mr. Sanchez's Motion to Reconsder.

1

Respondent contends that Mr. Sanchez failed to provide admissible evidence
supporting his claims regarding newly discovered evidence, and regarding ineffective
assistance of counsel. (Respondent's Brief, pp. 6-7). Mr. Sanchez respectfully replies
that he did supply such evidence, in the form of the affidavit of Kenneth Wurdemann,
and that his petition is also supported by his verification and affidavit of facts, and also
the affidavit of Dennis Benjamin.

As stated in the Appellant's brief, summary dismissal of an application is
permissible only when the applicant's evidence has raised no genuine issue of material
fact which, if resolved in the applicant's favor, would entitle the applicant to the
requested relief. If such a factual issue is presented, an evidentiary hearing must be
conducted. Berg v. State, 131 Idaho 517,518,960 P.2d 738,739 (1998); Cowgerv.

State, 132 Idaho 681, 684, 978 P.2d 241, 244 (Ct. App. 1999); Gonzales

v.

State, 120

Idaho 759,763,819 P.2d 1159, 1163 (Ct App. 1991).

On review of a dismissal of a post-conviction relief application without an
evidentiary hearing, the court must determine whether a genuine issue of fact exists
based on the pleading, deposition, and admissions together with any affidavits on file.

Rhoades v. State, 148 Idaho 247, 250, 220 P.3d 1066, 1069 (2009); Ricca v. State, 124
Idaho 894, 896, 865 P.2d 985, 987 (Ct. App. 1993).
1. Mr. Sanchez contends that he presented new evidence which was different
from the affidavit previously available including an affidavit of former counsel, which
§.lJQported claims that should have survived summary disposition.
Mr. Sanchez argues that he has made a substantial factual showing that his claim
2

for relief raises a substantial doubt about the reliability the court process given the
affidavits submitted in support of his petition, and the verified statements within his
petition.

Mr. Sanchez contends that he raised substantial facts in his verified petition, the
affidiavit of Mr. Wurdemann executed in 2011, and the affidavit of his former appellate
counsel, Dennis Benjamin, concerning newly discovered evidence regarding perjured
testimony at this trial, and the fact that his other underlying claims were not adequately
presented previously, nor was his original appeal effective.

Mr. Sanchez presented his affidavit of facts supporting his petition setting forth
the facts regarding the newly discovered evidence in the form of the 2011 Affidavit of
Mr. Wurdemann, which Mr. Sanchez received in February of 2013. (R., p. 23). Further,
Mr. Dennis Benjamin provided an affidavit that, in part, specfically notes the claims
regarding perjured testimony and prosecutorial misconduct could not have been raised
in the prior post-conviction because of the newly discovered evidence in the forIT' of the
Wurdemann affidavit that was not possessed or fully known at that time. (R., pp. 151-

152).

Moreover, the affidavit of Gerald Wolff disputes the facts as alleged in the

Wurdemann affidavit.

(R., pp. 117-119).

Mr. Sanchez contends that these factual

statements create disputed material facts.
On review of a dismissal of a post-conviction relief application without an
evidentiary hearing, the court must determine whether a genuine issue of fact exists
based on the pleadings, depositions, and admissions together with any affidavits on file.
Rhoades v. State, 148 Idaho 247, 250, 220 P.3d 1066, 1069 (2009); Ricca v. State, 124

3

Idaho 894, 896, 865 P.2d 985, 987 (Ct. App. 1993).

Mr. Sanchez contends that he raised substantial facts in his pleadings as
detailed above, requiring an evidentiary hearing on the merits of his claims. It is further
Mr. Sanchez's contention that because he raised such claims, and supported them with
the facts in his pleadings, that summary dismissal, and the failure to reconsider or alter
said dismissal upon his motion, was error.

2.

Mr. Sanchez contends that the district court erred by dismissing his

claims regarding ineffective assistance of counsel and subject matter jurisdiction as
untimely.
Mr. Sanchez contends that the district court erred when it dismissed his
remaining ineffective assistance of counsel and subject matter jurisdiction claims as
time barred.
Further, it must be repeated that questions of subject matter jurisdiction can be
raised for the first time on appeal See State v. Rogers, 140 Idaho 223. 227, 91 P.3d
1127. 1131 (2004). In addition, a lack of subject matter jurisdiction can be raised in a
Criminal Rule 35(a) motion to correct an illegal sentence that can be raised at any time.
See, State v. Lute, 150 Idaho 837,840,252 P.3d 1255, 1258 (2011). Mr. Sanchez also

argues that the double jeopardy violation alleged could have been raised under the
fundamental error in existence at the time of the direct appeal. In 2005, "funda.TJental
error" included such error as would go to the foundation or basis of a defendant's rights
or would go to the foundation of the case or takes from a defendant a right essential to

4

his defense which no court ought to permit him to waive. State v. Knowlton, 123 Idaho
916, 918-19, 854 P.2d 259 (1993), abrogated by State v. Perry, 150 Idaho 209, 2454
P.3d 961 (2010). Therefore, mindful of the holding of Murphy v. State, , Mr. Sanchez
respectfully contends that these claims should not have been time barred.

B.

The District Court Erred When It Denied Mr. Sanchez's Motion To Reconsder.
Mr. Sanchez's arguments in favor of this contention were set forth in his O;)ening

Appellant's brief and need not be repeated here. They are instead incorporated herein
by this reference.

IV. CONCLUSION
Based on the above, Mr. Sanchez respectfully requests that this Court vacate the
district court's order dismissing his petition for post-conviction relief, and denying his
motion to reconsider, and remand the matter for further hearings.

DATED this

a

day of July, 2014.

S PH N D. THOMPSON
Attorney for Defendant/Appellant
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